BILL
entitled

An Act to implement Directive Nr 94/45/EC of 22 sember 1994 of the Council of the
European Union by providing for the establishmenittbansnational arrangements for the
infformation and consultation of employees in commity-scale undertakings and
community-scale groups of undertakings where reqieekin the manner provided for in
this Act, to provide for the establishment of Euregn Works Councils in such
undertakings or groups of undertakings unless agmneents entered into in accordance with
this Act provide otherwise, and to provide for redd matters.

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS :

PART |

PRELIMINARY AND GENERAL

SECTION 1
Short title

This Act may be cited as the Transnational Inforamand Consultation of Employees Act,
1996.

SECTION 2

Commencement

This Act shall come into operation on such dayhasMinister may by order appoint.
SECTION 3

Interpretation

() In this Act, unless the context otherwise regsli

"appointed" means, in the absence of an electigopiated by employees, or appointed by
management on a basis agreed with employees;

"central management" means :

(a) in the case of a Community-scale undertakimg central management of the
undertaking, and



(b) in the case of a Community-scale group of utadtérgs, the central management
of the controlling undertaking,

or such other level of management determined bgeéhé&al management or agreed between

the central management and the employees of thertakihg or group of undertakings;

"Community-scale undertaking” means any undertaiitiy at least 1,000 employees within

the Member States and at least 150 employees inaéat least two Member States;
"Community-scale group of undertakings" means agmf undertakings with :
(a) at least 1,000 employees within the MembereStatnd

(b) at least one group undertaking with at lea$tdfiployees in one Member State
and at least one other group undertaking withatl&50 employees in another

Member State;
"Community" means :

(a) the European Community excluding the Unitedgdiom; and

(b) Norway, Iceland and Liechtenstein;

“"consultation" means the exchange of views andbstenent of dialogue between

employees' representatives and the central manageme

"contract of employment” means a contract of sereicof apprenticeship, whether express

or implied, and if express, whether oral or in imgt

"controlled undertaking" and "controlling undertadfi have the meanings assigned to them,
respectively, by section 5 (1);
"the Directive" means Council Directive 94/45/EC2@f September 1994, on the

establishment of a European Works Council or agaore in Community-scale undertakings
and Community-scale groups of undertakings fomptlmoses of informing and consulting

employees;
"elected" means elected in accordance with the Sokedule;

"employee" means a person who has entered int@mkswander a contract of employment
with an undertaking or group of undertakings, othan a person who is employed in a
managerial capacity in the central managementeofittdertaking or group of undertakings;

"employees' representatives" means :

(a) in the case of a Special Negotiating Body; gesslected or appointed to that
Body, who may include :



(i) employees, and

(i) trade union officials and officials of an exated body, whether or not
they are employees, and

(b) in the case of a European Works Council or gean Employees' Forum, or in
relation to any other arrangement for the inforora@nd consultation of employees
to which this Act applies, employees elected oroaed to those bodies or for the

purposes of those arrangements;

"establishment”, in relation to an undertaking, ngea division (however described) of the

undertaking physically separated from other parth®undertaking;

"European Employees' Forum" means a European EegddiForum established in

accordance with an agreement referred to in sedtiofl);

"European Works Council" means a Council estabtisheaccordance with the Second

Schedule for the purpose of informing and consglémployees;

"excepted body" has the meaning assigned to iebtfan 6 (3) of the Trade Union Act, 1941

o1 as amended;

"expert" means a natural person, and may be tlidehbiom time to time of a named office

or position in a body corporate or other body ogaisation;

"group of undertakings" means a controlling undentg and its controlled undertakings, and

"group undertaking" has a corresponding meaning;

"Information and consultation procedure" meansndorination and consultation procedure

established in accordance with an agreement reféora section 11 (1);

"Member State" means a Member State of the Communit

"the Minister" means the Minister for Enterpriseld&mployment;

"Special Negotiating Body" means a Special NegotgaBody established in accordance with
section 10 to negotiate with the central managereergn agreement for the establishment of
arrangements for the information and consultatioenaployees;

"trade union official” means an official of a tradeion licensed under the Trade Union Acts,

1871 to 1990, which is already recognised for ctife bargaining or information and
consultation purposes by the business units o€tdramunity-scale undertaking or group of

undertakings located in the State;

"undertaking" means any form of economic activity.



(2) A word or expression used in this Act thatlsoaused in the Directive has, unless the
context otherwise requires, the same meaning $nAbf as it has in the Directive.

(3) In construing a provision of this Act, a cosinall give it a construction that will give

effect to the Directive, and for that purpose thartshall have regard to the provisions of the

Directive, including its preamble.
(4) In this Act, including a Schedule to this Act :

(a) a reference to a section is a reference tatioeeof this Act, unless it is indicated
that reference to some other enactment is intended,

(b) a reference to a subsection, paragraph or sadp@eh is a reference to the
subsection, paragraph or subparagraph of the poavis which the reference occurs,
unless it is indicated that a reference to somergitovision is intended, and

(c) areference to a Schedule is a reference tdhadsile to this Act.

(5) A reference in this Act to the performancewidtions includes a reference to the exercise

of powers and the performance of duties.
SECTION 4
Workforce thresholds

(1) In determining whether, for the purposes ofdhtablishment of a Special Negotiating
Body, an undertaking is a Community-scale undentakir undertakings are a Community-
scale group of undertakings, the number of emplgeeployed in the undertaking or group
of undertakings shall be taken to be the averag#heu of employees, including part-time
employees, employed in the undertaking or grougnoiertakings during the two years
immediately preceding the request for the estatniestt of the Special Negotiating Body.

(2) The central management shall, on being so stgddyy an employees' representative,
give to that representative such information alte@tnumbers and status of employees
employed in an undertaking or undertakings asasaeably necessary to enable the numbers
referred to in subsection (1) to be assessed.

(3) For the purposes of this section :
"employees' representatives"” includes those empiyepresentatives already
recognised by the undertaking or group of undemggsfor collective bargaining or
information and consultation purposes;
"part-time employees”, in relation to employmentha State, means employees :

(a) in the continuous service of an employer fdrless than 13 weeks, and

(b) normally expected to work not less than eighirs each week for the
employer.
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SECTION 5
Definition of controlling and controlled undertakjn

(1) In this Act "controlling undertaking" means amdertaking which can exercise a dominant
influence over another undertaking by virtue of evahip, financial participation or the rules
which govern the controlled undertaking, and "colted undertaking” means an undertaking

over which that dominant influence can be exercised

(2) The ability of an undertaking to exercise a d@ant influence shall be presumed, unless
the contrary is proved, when in relation to anotiatertaking it directly or indirectly :

(a) holds a majority of that other undertakingsssuibed capital,

(b) controls a majority of the votes attached &t thther undertaking's issued share
capital, or

(c) can appoint more than half of the members aff dther undertaking's
administrative, management or supervisory body.
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(3) Subject to subsection (4), if more than oneewtadking in the State meets the criteria in
subsection (2), the undertaking that meets therait in subsection (2) (c) shall be regarded
as the controlling undertaking, or if no undertakimeets the criterion in subsection (2) (c),
then the undertaking that meets the criterion bseation (2) (b) shall be regarded as the
controlling undertaking in preference to one thaeis the criterion in subsection (2) (a).

(4) Where an undertaking (in this section refetmeds a "joint venture"), wherever in the
Community located, is carried on by two undertakiigthe State neither of whom can
exercise a dominant influence over the joint vestiirshall be regarded as a controlled
undertaking of each of them unless they agresittisah controlled undertaking of one only
of them for the purposes of this Act, in which ¢dsg subject to subsection (5), that

undertaking shall be regarded as the controllirdgaiaking of the joint venture.

(5) If being the controlled undertaking of one unaking would result in employees of a
joint venture being deprived of an entitlement éafformed and consulted under this Act
they would have if the joint venture were a comémlundertaking of the other undertaking,
that other undertaking shall be regarded as the#abng undertaking of the joint venture.

(6) For the purposes of subsections (2) and (3thout prejudice to proof that another
undertaking is able to exercise a dominant infleemaccontrolling undertaking's rights as
regards voting and appointment referred to in sttime (2) (b) or (c) shall include :

(a) the rights of any other of its controlled urtdkings, and

(b) the rights of any person or body acting inpleeson's or body's own name but on
behalf of the controlling undertaking (or any otbéthe controlling undertaking's



controlled undertakings) as the controlling undeéng.
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(7) Notwithstanding subsections (1), (2), (3),&4¥ (5), an undertaking shall not be regarded
as a controlling undertaking of another undertakimghich it has holdings where the first-
mentioned undertaking is a company referred torircke 3 (5) (a) and (c) of Council
Regulation (EEC) N0.4064/89 of 21 December 198%n the control of concentrations

between undertakings.

(8) A dominant influence shall not be presumeddakercised solely by virtue of the fact
that an office holder is exercising functions, adatg to the law of a Member State, relating
to liquidation, winding-up, insolvency, cessatidrpayments, compositions of creditors or

analogous proceedings.
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(9) The law applicable in order to determine whetreundertaking is a controlling
undertaking shall be the law of the Member Statilwboverns that undertaking. Where the
law governing an undertaking is not that of a Mentbiate, the law applicable shall be the
law of the Member State within whose territory thpresentative of the undertaking or, in
the absence of such a representative, the cerdragement of the group undertaking which

employs the highest number of employees in anyMember State, is situated.

4| DIRECTIVE

(10) Where, in the case of a conflict of laws ia #pplication of subsection (2) (except in its
application in relation to subsection (3)), twonoore undertakings from a group satisfy one
or more of the criteria in subsection (2), the utadéng which satisfies the criterion in
subsection (2) (c) shall be regarded as the cdinggaindertaking unless it is proved that

another undertaking is able to exercise a domiméioence.
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SECTION 6
Exemption

(1) Subject to subsections (3), (4) and (5), tHeabons under this Act shall not apply to
Community-scale undertakings or Community-scaleigsoof undertakings in which, on the
commencement of this Act or the 22nd day of Sepeet996, whichever is the earlier,
there is or was in force within the same Communiste undertaking or Community-scale
group of undertakings an agreement covering thieeawbrkforce providing for the trans-
national information and consultation of employess] while that agreement remains in
force.

(2) An agreement referred to in subsection (1) ow@myprise multiple agreements within the
same Community-scale undertaking or group of ua#teryis if, construed together, they
satisfy the requirements of that subsection.

(3) At any time before an agreement referred tuinsection (1) expires or within the period
of six months immediately after it expires, thetjgarto the agreement may jointly renew it
for such further period as they think fit.



(4) An agreement renewed under subsection (3) mitlé six months period referred to in
that subsection shall be deemed to have remainiedde from the date it would otherwise
have expired.

(5) Where an agreement is not renewed in pursuairegbsection (3) before its expiration or
before the expiration of the six months period mefé to in that subsection, this Act shall, on
the expiration of that six months period, but nefidoe, apply in full to and in relation to the
Community-scale undertaking or group of undertakittgwhich the agreement applied.

(6) An agreement referred to in subsection (1)ldfeapresumed to be valid unless proved to
the contrary, and shall remain in force :

(a) for such period, if any, as is specified in iggeement or the agreement as
renewed; or

(b) in the case of an open ended agreement, tiigtibrought to an end in accordance
with its terms.

(7) An agreement referred to in subsection (1)Istwlbe valid unless it has been accepted
by a majority of the workforce to which it applies.

(8) In this section "agreement” includes an opafedragreement subject to review and
alteration by the parties.
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SECTION 7
Regulations

(1) The Minister may make such regulations as acessary for the purpose of giving effect
to this Act and in particular in relation to :

(a) expenses to be borne by the central managememsition to undertakings and
groups of undertakings;

(b) the appointment of an arbitrator for the pugsosf section 20 and the terms and
conditions to which such an appointment shall Hxesat;

(c) the powers and procedures of arbitrators, had¢onduct of arbitration
proceedings, under sections 20 and 21; and

(d) subject to the Second Schedule in relationEor@pean Works Council, the
funding by central managements of the expensdseabperation of Special
Negotiating Bodies, European Works Councils, Euaopémployees' Fora or

information and consultation procedures.

(2) Regulations under this Act may contain suclidieictal, supplementary and consequential
provisions as appear to the Minister to be expad@rany purpose of this Act.
(3) Every regulation made by the Minister undes gection shall be laid before each House

of the Oireachtas as soon as practicable aftemiaide and, if a resolution annulling the
regulation is passed by either such House witremixt subsequent 21 days on which that



House has sat after the regulation is laid befotlé regulation shall be annulled

accordingly, but without prejudice to the validdfanything previously done under it.
SECTION 8
General obligations

(1) In order to improve the right of employees ion@nunity-scale undertakings and
Community-scale groups of undertakings to be infmrand consulted, a European Works
Council or arrangements for the information andstdtation of employees shall be
established in every such undertaking and groumdértakings in the manner and under

terms, and with the effects, laid down in this Act.

(2) Where a Community-scale group of undertakirggssists of one or more undertakings or
groups of undertakings which in themselves are Conityrscale undertakings or
Community-scale groups of undertakings and the eyegls or their representatives request
the establishment of a European Works Council mngements for the information and
consultation of employees, the European Works Gbanowvhere those arrangements require
its establishment, a European Employees' Forunhlsbastablished at the level of the group,

unless an agreement referred to in section 11rliges otherwise.

(3) Unless a wider application is provided for magreement referred to in section 11 (1),
the powers and competence of or in relation toreangement for the information and
consultation of employees (including a European legges' Forum or an information and
consultation procedure), or of a European WorksnCibestablished pursuant to this Act,
shall :

(a) in the case of a Community-scale undertakiogecall the establishments; and

(b) in the case of a Community-scale group of utadl@ngs, cover all group

undertakings, located within the Member States.

PART 11

ESTABLISHMENT OF AN EMPLOYEE INFORMATION AND CONSULTATION
PROCEDURE OR A EUROPEAN EMPLOYEES' FORUM OR A EURM®AN WORKS
COUNCIL

SECTION 9
Responsability of central management

(1) The central management shall be responsibleréating the conditions and means
necessary for the setting up of an arrangemerthéimnformation and consultation of
employees, as required by section 8 (1), in a Conmy¥scale undertaking and a

Community-scale group of undertakings.



(2) Subject to subsection (3), where the centradagament is not located in a Member State,
the central management's representative ageng iitdte, which must be the management of
an establishment or part-undertaking of the undlergeor group of undertakings and
nominated in writing for that purpose by the centmanagement if not otherwise appointed,

shall assume the responsibility referred to in eatisn (1).

(3) In the absence of a representative referréa sabsection (2), the management of the
establishment or group undertaking in which thetgst number of employees are employed

in any one Member State shall assume the respbtysibierred to in subsection (1).

(4) For the purposes of this Act, the representativrepresentatives or, in the absence of any
such representative, the management referredsighisection (3), shall be regarded as the

central management.
SECTION 10
Establishement of Special Negociating Body

(1) In order to facilitate the information and coltation of employees in Community-scale
undertakings and Community-scale groups of undergakthe central management may on
its own initiative, or shall at the written requesiat least a total of 100 employees or their
representatives spread over at least two undegskinestablishments one or more of which
are in one Member State and the other or otherhih are in at least one other Member
State, establish a Special Negotiating Body to tiegowith the central management for the
establishment of a European Employees' Forum arfarmation and consultation procedure.

(2) For the purposes of subsection (1), "represeat includes those employees'
representatives already recognised by the undegakigroup of undertakings for collective
bargaining or information and consultation purposes

(3) (a) A request by employees for the establisliroba Special Negotiating Body shall be
addressed to the central management but may bedaosigh the local management where the
identity or location of the central managementasreadily discernible to the employees or
their representatives making the request.

(b) Where the request is lodged with the local gangent, the local management
shall ensure that the request is passed on tcetiteat management within a period of
15 working days from its receipt.

(c) Any avoidable or unreasonable delay after plegitod in the transmission of the
request to the central management shall not df @geend the six month period
referred to in section 13 (1) (b).
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(4) A Special Negotiating Body shall be establishedccordance with the following:

(a) subject to paragraphs (b) and (c), the Bodil bhge not less than three but not
more than 17 members elected or appointed in agnoedwith this Act;

(b) each Member State in which the Community-soaldertaking has one or more
establishments, or in which the Community-scaleigrof undertakings has the



controlling undertaking or one or more controlledlartakings, shall be represented
by at least one member;

(c) there shall be the following additional membiarproportion to the number of
employees employed in the establishments, theabtng undertaking or the
controlled undertakings:

(i) one additional member from a Member State wiheteveen 25 per cent.
and 50 per cent. of the employees of the undegakirgroup of
undertakings are employed;

(ii) two additional members from a Member State kehmore than 50 per
cent. but not more than 75 per cent. of the em@eyd the undertaking or
group of undertakings are employed;

(iii) three additional members from a Member Stakere more than 75 per
cent. of the employees of the undertaking or grafugndertakings are
employed;

(d) employees' representatives from countriesarenot within the Community may
be permitted to participate in the meetings anividies of the Body but shall not be
entitled to a vote.
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(5) The central management and local managemealisoghinformed by notice in writing of
the composition of the Special Negotiating Bodygasn as practicable after the election or

appointment of its members.
SECTION 11
Functions of Special Negociating Body

(1) Subject to subsection (4) and section 12 () fanction of the Special Negotiating Body
shall be to negotiate with the central Negotialagly. management for a written agreement
or agreements for the establishment of arrangenfientse information and consultation of

employees and determining the matters referred section 12 (3), (4) or (5).
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(2) With a view to the conclusion of an agreemefénred to in subsection (1), the central
management shall convene a meeting with the Spdegbtiating Body and shall inform
local managements accordingly.

4| DIRECTIVE

(3) The Special Negotiating Body may be assistedxXperts of its choice.
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(4) The Special Negotiating Body may decide, bigast two-thirds of the votes of its

members present and entitled to vote at the meetotgo open negotiations referred to in
subsection (1), or to terminate negotiations alyegukned.



(5) A decision taken under subsection (4) shalkeahe cessation of the procedure to
conclude an agreement referred to in subsectioan(d )when it has been taken the provisions
in the Second Schedule shall not apply.

(6) A new request to convene a Special NegotidBiody shall not be made earlier than two
years after a decision taken under sub-sectiorufdess the parties concerned agree on a
shorter period.
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(7) The reasonable expenses relating to the néigotsareferred to in subsection (1) shall be
borne by the central management so as to enabfgphaal Negotiating Body to carry out its
functions in an appropriate manner.

(8) For the purposes of subsection (7), reasoretgienses shall include the cost of meetings
of the Special Negotiating Body, whether with tleattal management or otherwise,
including the cost of materials, the venue, traimia, travel and accommodation, and the

equivalent cost of one expert per meeting. (SEE ALsO)
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SECTION 12
Content of agreement

(1) The central management and the Special NegngtiBody shall carry out the negotiations
referred to in section 11 (1) in a spirit of co-madéon with a view to reaching an agreement or

agreements.

(2) An arrangement for the information and congigtaof employees referred to in section
11(1) may invoke the establishment of a Europeapl&yees' Forum but the parties may also
agree to establish one or more information andutatsn procedures instead of a European

Employees' Forum.

(3) Without prejudice to the autonomy of the pare the generality of section 11 (1), an
agreement making arrangements for the informatimmhcansultation of employees, whether
it involves the establishment of a European EmpsyEorum or an information and
consultation procedure, shall determine :

(a) the undertakings of the Community-scale grdupnaertakings, or the
establishments of the Community-scale undertaldogered by the agreement,

(b) the duration of the agreement and, subjeatibsection (8), the procedure for its
renegotiation, and

(c) by what method the information conveyed to emmeés' representatives shall be
conveyed to employees in the State and the opofiemployees given on the
information so conveyed shall be recorded, irredpeof the Member State in which

the central management is located.



4| DIRECTIVE (SEE ALSO)

(4) Where an agreement requires the establishnienEaropean Employees' Forum, it shall
also determine:

(a) the composition of the Forum, the number of iners, the allocation of seats and
the term of office,

(b) the functions, and the procedure for informaémd consultation, of the Forum,

(c) the venue, frequency and duration of meetirfighkeoForum, and

(d) the financial and other resources to be albxtéd the Forum. (SEE ALSO)

(5) Where an agreement requires the establishniemt information and consultation
procedure, it shall also determine :

(a) what that procedure shall be,
(b) the issues for information and consultation,

(c) the methods according to which the employegsesentatives in the different
Member States can meet for exchange of views ragatide information conveyed
to them, and

(d) the financial and other resources to be alext&d ensure the operation of the

procedure and the holding of the meetings refeiwed paragraph (c).

(6) Unless it otherwise provides, an agreement slodbe subject to the subsidiary

requirements of the Second Schedule.

(7) For the purposes of concluding an agreemeatSgiecial Negotiating Body shall act by a

majority of its members present and entitled t@\aita meeting.

(8) An agreement which results in the establishroéatEuropean Employees' Forum or an
information and consultation procedure shall nowjate for its re-negotiation by a Special
Negotiating Body but may be renegotiated with thetal management by the European
Employees' Forum (which shall be deemed to confim@xistence as may be necessary for
that purpose) or the employees' representativiietmformation and consultation procedure,

as the case may be.

(9) A Special Negotiating Body shall remain in ¢grsce for as long only as it continues to
have the function of negotiating for an agreemeferred to in section 11 (1) and shall

automatically dissolve on its ceasing to have fimattion.
SECTION 13

Subsidiary requirements



(1) The subsidiary requirements set out in the B@&chedule shall apply to an undertaking
or group of undertakings, and a European Works €ibshall be established :

(a) where the central management and the Specgitidéing Body so agree,

(b) where the central management refuses to comemeegotiations within six
months of a request referred to in section 10df),

(c) where after the expiration of a period of thyears from the date of the request,
the parties are unable to conclude an agreementhari8pecial Negotiating Body has
not taken the decision provided for in section 11(4

(2) Where the subsidiary requirements apply toradettaking or group of undertakings, the
central management shall as soon as practicaliléy bay case not later than six months

after they first become applicable, comply with thquirements.
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PART 111

MISCELLANEQOUS

SECTION 14
Employee's representative representing employepkged in the State

Employees' representatives who represent empl@mepkbyed in the State on a Special
Negotiating Body, European Works Council or EurepEaployees' Forum, or in relation to
an employed in the information and consultatiorcpdure, shall be :

(a) elected by those employees,
(b) appointed by those employees as determinetdwg,tor
(c) appointed by the central management on a bgseed with those employees,

and on written notification to the central managetwd their election or appointment being
given shall, unless the contrary is proved, bendgghas having been duly elected or

appointed.  (SEE ALsO)
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SECTION 15
Confidential information
(1) Subject to subsection (2) and section 20, saqrewho is or at any time was :

(a) a member of :



(i) a Special Negotiating Body,
(i) a European Employees' Forum, or
(iif) a European Works Council, or

(b) an employees' representative to an informatimhconsultation procedure,

shall not reveal any information expressly providedonfidence to him or her or to
the Body, Forum or Council.

(2) A person may, in accordance with his or hereduds a member, expert or employees’
representative to the procedure, disclose suclnmaion :

(a) to the Body, Forum or Council of which he oe $hor was then a member,
(b) to another employees' representative to thegohare, or

(c) to the member, body or person he or she isagrtven employed to advise.

(SEE ALSO)
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(3) The central management may withhold from a Bpé&egotiating Body, European
Employees' Forum, European Works Council or in eation with an information and
consultation procedure, information that it claisissommercially sensitive :

(a) where it can show that the disclosure woultikedy to prejudice significantly
and adversely the economic or financial positioamfindertaking or group of
undertakings or breach statutory or regulatorys;ube

(b) where the information is of a kind that medtfeotive standards for determining
that it should be withheld agreed between the akntanagement and the Special
Negotiating Body, European Employees' Forum, Euaop&’orks Council or the

employees' representatives to an information andutation procedure.
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(4) In this section "member" and "employees' repmétive to an information and
consultation procedure" includes a person who wtiare, as an expert, assists or assisted

such a member or person.
SECTION 16
Operation of information and consultation arrangertseand European Works Council

The central management and the employees' repagisest in the framework of an

arrangement for the information and consultatiorraployees (being either a European
Employees' Forum or arrangements and an informatiohconsultation procedure) or a
European Works European Works Council, shall word spirit of co-operation with due

regard to their reciprocal rights and obligations.



SECTION 17
Protection of employee's representatives

(1) Employees' representatives who are employesdsvhn perform their functions in
accordance with this Act shall not :

(a) be dismissed or suffer any unfavourable chamgeir conditions of employment
or any unfair treatment, including selection faduedancy, or

(b) suffer any other action prejudicial to theirayment,

because of their status or reasonable activitiesrgdoyees' representatives.

(2) Employees' representatives shall be affordet seasonable facilities, including time off,
as will enable them to carry out their functionseasployees' representatives promptly and
efficiently.

(3) Subsections (1) and (2) shall apply in partictb attendance by employees'
representatives at meetings of Special Negotiddjes, European Employees' Fora,
European Works Councils or any other meetings withé framework of an agreement
referred to in section 11 (1) or of the Second 8ale

(4) Employees' representatives who are employeddommunity-scale undertaking or a
Community-scale group of undertakings shall be paedr wages (within the meaning of the
Payment of Wages Act, 1992) for any period of absence for the purposes of the

performance of their functions under this Act.
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SECTION 18
Offences

(1) An undertaking or group of undertakings thet@management of which refuses to
provide information about the workforce numberstatus of employees for the purposes of
section 4 or unreasonably and wilfully obstructslelays the provision of such information,

shall be guilty of an offence.  (see ALso)
4| DIRECTIVE

4| DIRECTIVE

(2) An undertaking or group of undertakings thet@@management of which does not
comply with the requirements referred to in secfiBn(2) applicable to it shall be guilty of an

offence.

(3) A person to whom section 15 (1) applies whaegex as permitted by section 15, reveals
information expressly provided in confidence to lurrher, the Body, Forum or Council of
which he or she is a member, or the member or bedyr she is employed to advise, shall be

guilty of an offence.



(4) Where an offence under this Act which is conaitby a body corporate is proved to
have been committed with the consent or connivahoar to be attributable to any neglect
on the part of, any person who, when the offence aeanmitted, was a director, manager,
secretary or other similar officer of the body greason who was purporting to act in such
capacity, that person (as well as the body corppsdtall be guilty of an offence and liable to
be proceeded against and punished as if guiltheobtfence committed by the body

corporate.
SECTION 19
Prosecution and penalties
(1) A person guilty of an offence under section(1Bor (2) shall be liable :

(a) on summary conviction, to a fine not exceedih¢b00 or, at the discretion of the
court, to imprisonment for a term not exceedingrsonths or to both the fine and the
imprisonment, or

(b) on conviction on indictment, to a fine not exxding £10,000 or, at the discretion
of the court, to imprisonment for a term not exéegdhree years or to both the fine

and the imprisonment.

(2) If the offence under section 18 (1) or (2) dfieh a person was convicted is continued
after conviction, the person shall be guilty otiglier offence on every day on which the act
or omission constituting the offence continues, fametach such further offence the person
shall be liable on summary conviction to a fine exteeding £200 or on conviction on

indictment to a fine not exceeding £1,000.
(3) A person guilty of an offence under section(3Bshall be liable :

(a) on summary conviction, to a fine not exceedifhigb00 or, at the discretion of the
court, to imprisonment for a term not exceedingmsonths or to both the fine and the
imprisonment, or

(b) on conviction on indictment, to a fine not exdang £10,000 or, at the discretion
of the court, to imprisonment for a term not exéegdhree years or to both the fine

and the imprisonment.

(4) Proceedings in relation to a summary offenadenisection 18 may be brought and

prosecuted by the Minister for Enterprise and Eypient. (SEE ALSO)
SECTION 20
Arbitration relating to confidentiality and withaldg of sensitive information

(1) Disputes between the central management antbgegs (or their representatives)
employed in the State concerning the withholdingh®ycentral management of
commercially sensitive information or as to whetimformation disclosed by the central
management in confidence to employees' represesddt of a kind that, pursuant to section
15, may not be revealed, may be referred by eitteecentral management or employees'
representatives to an independent arbitrator apgmbiny the Minister under regulations made



for the purposes of this section.

(2) An arbitrator appointed under subsection (Hlidte paid, from moneys made available
for that purpose by the Oireachtas, such feeseallthister, with the consent of the Minister
for Finance, may determine.

(3) The parties to an arbitration under this sectiball each bear their own costs.

(4) The procedure adopted by the arbitrator shalfar as practicable, protect the
confidentiality of the information concerned.

(5) A party to an arbitration under this sectionymat appeal to a court against a
determination of the arbitrator except on a pofriaw. (SEE ALSO)
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SECTION 21
Arbitration relating to disputes concerning integbation or operation of agreements

(1) Disputes between the central management antbgegs (or their representatives)
concerning the interpretation or operation of areament referred to in section 11 (1) may be
referred by either the central management or engglglyrepresentatives to an independent
arbitrator appointed, on such terms as to remuioerat otherwise, as agreed between the

parties.
(2) If the parties cannot reach agreement on tpeiapnent or terms of appointment of an

arbitrator, either of them may apply to the LabGourt established by section 10 of the
Industrial Relations Act, 1946, which shall refee dispute to the arbitration of one or more

persons as it thinks fit.

(3) An arbitrator to whom under subsection (2)spdte is referred shall be paid such fees as
the Minister, with the consent of the Minister f&inance, may determine, which fees shall be

paid by the parties or a party to the arbitratismlimected by the arbitrator.

(4) An arbitrator to whom under subsection (2)spdie is referred shall make his or her
determination on the basis of the written submissaf the parties, but may conduct a
hearing, at which both parties may be preseng ibhshe thinks the circumstances of the case

require it.

(5) Subject to subsection (3), the parties to itration under this section shall bear their

own costs.

(6) A party to an arbitration under this sectionymat appeal to a court against a

determination of the arbitrator except on a pofriaw.
SECTION 22
Application

This Act shall apply without prejudice to :



(a) the Protection of Employment Act, 1977, as aheeln

(b) the European Communities (Safeguarding of Egygae’ Rights on Transfer of
Undertakings) Regulations, 1980 (S.I. No.306 of()98

SECTION 23
Arbitration Acts not to apply to arbitration undsections 20 and 21

The Arbitration Acts, 1954 and 1980, shall not ggplor in relation to an arbitration under
section 20 or 21.

FIRST SCHEDULE

ELECTION OF EMPLOYEES' REPRESENTATIVES

1. An employee who is employed in the State by #éheviant undertaking or group of
undertakings (wherever located) on the day or déayise election for employees'
representatives, shall be entitled to vote in aarcklection.

2. An employee who has been employed in the Statedyndertaking or group of
undertakings in a full-time or regular part-timgoaaity for a continuous period of not less
than one year on the nomination day, or, in retatina Special Negotiating Body, a trade
union official or official of an excepted body, wher or not he or she is an employee, shall
be eligible to stand as a candidate for electioarasmployees' representative provided that
he or she is nominated :

(a) by a trade union or an excepted body whicliréady recognised by the business
units of the undertaking or group of undertakingsated in the State for collective
bargaining or information and consultation purppses

(b) by at least two employees.

3. Where the number of candidates on the nominakigrexceeds the number of employees'
representatives to be elected to the Special NegaiiBody or a European Works Council,
or in connection with an arrangement for the infatiom and consultation of employees, a
poll shall be taken by the returning officer anding in the poll shall take place by secret
ballot on a day or days to be decided by the ratgrafficer and according to the principle of
proportional representation.

4. The central management in consultation with axgstmployee representatives shall
appoint a returning officer whose duties shallule the organisation and conduct of
nominations and elections and that officer may @ik other persons to assist in the
performance of the duties of returning officer.

5. The returning officer shall perform his or hetids in a fair and reasonable manner and in

the interests of an orderly and proper conducafination and election procedures. (see
ALSO)



6. The cost of the nomination and election procegned! be borne by the central

management.

SECOND SCHEDULE

SUBSIDIARY REQUIREMENTS: EUROPEAN WORKS COUNCIL

1. (1) The competence of the European Works Codimcihis Schedule referred to as "the
Council") shall be limited to information and coftation on matters which concern the
Community-scale undertaking or Community-scale grobiundertakings as a whole or at
least two of its establishments or group undergkiituated in different Member States. This
provision shall apply whether the central managénseiocated within the Community or

elsewhere.

(2) In the case of undertakings or groups of urd@ngs referred to in section 9 (2), the
competence of the Council shall be limited to thosdters concerning all their
establishments or group undertakings located wittenMember States or concerning at least

two of their establishments or group undertakinngsted in different Member States.

2. (1) The Council shall be composed of employegm'asentatives who shall be employees

of the Community-scale undertaking or Communitytescgoup of undertakings.

(2) The representatives of employees based intdie Shall be elected in accordance with
the First Schedule.

(3) In the absence of elections, the representashiall be appointed. (see ALso)
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(4) The Council shall have at least three but natenthan 30 members but, where it
considers that its size so warrants, it shall edesstlect committee from among its members
comprising not more than three members.
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3. The Council shall adopt its own rules of procedsubject to the following:

(a) the arrangements for the meetings of the Cbahall be agreed by the central
management in consultation with employees or tiegresentatives but the
management may not unreasonably withhold consembjmosals made by
employees or their representatives;

(b) the minutes of the Council meetings shall berayed by both management and
employees' representatives to the Council;



(c) before any meeting with the central managenibatCouncil or a select
committee, where necessary enlarged in accordatticgaragraph 5 (5), shall be
entitled to meet without the management concereathtpresent;

(d) without prejudice to sections, the membershef€@ouncil shall inform the
representatives of the employees employed in takshments of, or employees of
the undertakings of, a Community-scale group ofeutakings, or in the absence of
such representatives, the workforce as a wholdeofontent and outcome of the
information and consultation procedures carriedimaccordance with this Schedule;

(e) the Council or the select committee may bestex$iby such experts of its choice
as are necessary for it to carry out its task.
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4. (1) In the election or appointment of memberthefCouncil, the central management
shall, as far as it' is able to, ensure :

(a) that, each Member State in which the Commustgle undertaking ha. one or
more establishments or in which the Community.sgedeip of undertakings has the
controlling undertaking or one or more controlledlertakings, is represented by one
member, and

(b) that there are additional or supplementary nesim proportion to the number of
employees employed in the establishments, or bgdhg&olling undertaking or the
controlled undertakings, in accordance with théofeing:

(i) one additional member, from a Member State whetween 25 per cent.
and 50 per cent of the employee of the undertatargyoup of undertaking
are employed;

(i) two additional members from a Member State kelmore than 50 per
cent but not more than 75 per cent of the emplogé#se undertaking or
group of undertakings are employed;

(iif) three additional members from a Member Stakere more than 75 per
cent of the employees of the undertaking or grdwmdertakings are
employed.
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(2) The central management, or such other levelarfagement as the central management
thinks more appropriate, shall be informed, of ,t@nposition of the Council as soon as
practicable after election or appointment of itgmbers.
5. (1) The Council shall have the right to meetfwtite central management once a year to be

informed and consulted, on the basis of a repasvdrup by the central management on the
progress of the business, of the Community-scatietaking or Community-scale group of



undertakings and its prospects, and local managsrsaall be informed accordingly.
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(2) The meeting shall relate in particular to ttrecture, economic and financial situation and
probable trends in employment, investments, andtanbal changes, concerning the
organisation, introduction of new working methodgmduction processes, transfer of
production, mergers, cutbacks or closures of uallengs, establishments or important parts

thereof, and collective redundancies.
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(3) Where there are "exceptional circumstancegctfig the employees' interests to a
considerable extent, particularly in the eventeddcation, the closure of establishments or
undertakings or collective redundancies, a seletingittee or, where no such committee
exist, the Council, shall have the right to be iinfed and the right to meet, at its request, the
central management or such other level of manageasathe central management thinks
more appropriate and advises the Council, so be toformed and consulted on measures
significantly affecting employees' interests.

(4) For the purposes of subparagraph (3), collegidundancies are those which concern a
significant number of employees in relation to $iee of the Community-scale undertaking,
the establishment, the Community-scale group otttaltings or the undertaking which is a
member or part of the Community-scale group of aadkégs, in which the collective
redundancy is taking place.

(5) Those members of the Council who have beeneslarr appointed from the
establishments or undertakings which are directycerned with the measures referred to in
subparagraph (3) shall also have the right to @psie in the meeting organised with the
select committee.

(6) The information and consultation meeting refdro in subparagraph (3) shall take place
as soon as possible after any request to meeetiiteatmanagement, on the basis of a report
prepared by the central management, on which ariarpimay be delivered at the end of the

meeting or within a reasonable time.
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(7) The meeting shall not affect the prerogativiethe central management.

6. (1) The operating expenses of the Council, inalgé select committee where one is
established, shall be borne by the central manageme

(2) The central management concerned shall pratiglenembers of the Council with such
financial and other resources as are necessanatiesthem to perform their duties in an
appropriate manner.

(3) In particular, the cost of ongoing meetings arm@nging for interpretation facilities and
the accommodation and travelling expenses of mesrdfahe Council and its select
committee shall be 'net by the central managemaess otherwise agreed.

(4) The funding of experts by the central managérskall be limited to funding the



equivalent of one expert per meeting.
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7. (1) Four years after the establishment of thenCibut shall examine whether to open
negotiations for the conclusion of an agreememrredl to in section 11 (1) or to continue to
apply the requirements adopted in accordance wishSchedule.

Sections 11 and 12, with any necessary modificatishall apply if a decision has been taken
to negotiate an agreement referred to in sectiofi )}l in which case "Special Negotiating

Body" in those sections shall be read as "Europearks Council".

s | DIRECTIVE

o " 3, a body which carries on negociations for thxénfy of the wages or other conditions of
employment of its own (but no other)" employees,

b. (Repealed)

c. a civil sevice staff association recognisedheyMinister for Finance,

d. an organisation of teachers recognised by theidtkr for Education,

e. the Agriculture Wages Board,

f. a trade board established under the Trade Basets, 1909 and 1918, and

g. a body in respect of which an order under sutiige (6) of this section is for the
time being in force" (by order of the Minister).

2" A concentration shall not be deemed to arise where:

a) credit institutions or other financial institotis or insurance companies, the
normal activities of which include transactions atehling in securities for their own
account or for the account of others, hold on agerary basis securities which they
have acquired in an undertaking with a view to Hagsgthem, provided that they do
not exercise voting rights in respect of those sges with a view to determining the
competitive behaviour of that undertaking or preddhat they execise such voting
rights only with a view to preparing the sale dffart of that undertaking or of its
assets or the sale of those securities and thatanl sale takes place within one
year of the date of acquisition; that period mayesgended by the Commission on
request where such institutions or companies jugtié fact that the sale was not
reasonabily possible within the period set; (...)

c) the operations (direct or indirect acquisitiorgrried out by the financial holding
companies (...), provided however that the votigbts in respect of the holding are
exercised, in particular in relation to the appaiment of members of the management
and supervisory bodies of the undertakings in wihely have holdings, only to
maintain the full value of those investments artdmdetermine directly or indirectly
the competitive conduct of those undertakihgs

3 "wages', in relation to an employee, means any qayable to the employee by the
employer in connection with his employment, inclgdi



a. any fee, bonus or commission, or any holidak af maternity pay, or any other
emolument, referable to his employment or otherveind

b. any sum payable to the employee upon the tetimmby the employer of his
contract of employment without his having givethemployee the appropriate
prior notice of the termination, being a sum paidieu of the giving of such notice:
Provided however that the following payments shallbe regarded as wages for the
purposes of this definition:

(i) any payment in respect of expenses incurrethéymployee in carrying
out his employment,

(i) any payment by the way of a pension, allowasrcgratuity in connection
with the death, or the etirement or resignatiomirbis employment, of the
employee or a compensation for loss of office,

(iii) any payment referable to the employee's reldunty,

(iv) any payment to the employee otherwise thdmsitapacity as an
employee,

(v) any payment in kind or benefit in kihd



